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I.. M. Holt,
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Pacific Company, a corporation.

Appellees.

BRIEr FOR THE APPCUECS.

STATEMENT OF THE CASE.

The amended bill in this cause was filed February 12,

1906. [Tr. p. 38.]

It is not shown when the original bill was filed. The

object of the bill was to obtain a decree declaring a cer-

tain contract set forth in paragraph XV of the bill, in-

valid and not binding upon the defendant, the Califor-

nia Development Company, and that the same be sur-

rendered up and cancelled, and an injunction against



the defendant, the Southern Pacific Company, and its

agents, servants and employees from enforcing or at-

tempting to enforce any of the terms of the instrument

set forth. [Tr. par. XV.] Or making new or different

contracts relating thereto, or making other or further

advances to defendant, California Development Com-

pany under or by virtue of said contract, and that it be

required to account for all advances theretofore made

to the defendant, the California Development Com-

pany. [Tr. p. 37.] .

The facts upon which the right to this relief depends

are, briefly stated, as follows:

The citizenship of the parties being first stated [Tr.

pp. 4-5 1, the plaintifif alleges that ever since the first of

November he has been, and still is, the owner of 170

shares of the capital stock of the California Develop-

ment Company, of the par value of $170,000, and the

stock is reasonably worth more than the sum of $2,000.

[Tr. p. 4, par I of the bill.]

The objects of the corporation are set forth in para-

graph III, and they are to acquire, hold, construct and

maintain headings, dam, ditches, canals, reservoirs and

other structures and appliances for collecting, storing

and conducting water and irrigating land; to supply

and distribute water to, and irrigate and cultivate the

lands of the company and of others; to sell or let such

water or the right to use the same; to acquire, own,

possess, sell and let land and other real estate in the

United States and the Republic of Mexico, and water

rights and franchises ; to introduce settlers and colonists

on such lands, and to make and acquire colonization



contracts in connection with such business and objects

;

to acquire, construct, sell and let dwelHngs and other

structures ; to develop and improve such land of the com-

pany or of others; to furnish labor and materials and

capital for, or to construct and equip upon such lands,

railways and other means of transportation, telegraphs,

telephones, plants for power, light, water works or man-

ufacturing of any description, and operated by steam,

gas or electricity; to acquire, by purchase or exchange

of its own stock or securities or any other lawful man-

ner, the whole or any part of the capital stock, bonds,

notes or securities of other corporations organized to

acquire, construct, maintain or operate works of the

nature described; develop or improve lands, lay out

townsites thereon, perform all acts and transact all other

business advisable in connection with, or necessary or

incident to the preceding objects and purposes, or any

of them.

The portion of the business to be carried on out of

the state was the acquisition of a part of the company's

lands, the improvement and development of its own or

other lands, construction of irrigation works, the irri-

gation, colonization and letting, selling of lands, letting

and selling of water and water rights, and all the busi-

ness above described incidental to or in connection with

the same. [Tr. pp. 5-6.]

The Development Company was organized under the

laws of the state of New Jersey. [Tr. par. II, p. 4.]

Under the laws of New Jersey it is provided that the

business of every corporation shall be managed by its

directors, who shall respectively be shareholders there-
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in; they shall be not less than three in number, and ex-

cept as thereinafter provided, be chosen annually by

the stockholders at the time and place provided in the

by-laws ; may classify its directors in respect to the time

for which they shall severally hold office, the several

classes to be elected for different terms; provided, that

no class shall be elected for a shorter perior than one

year, or for a longer period than five years, and that

the terms of office of at least one class shall expire in

each year; any corporation which shall have more than

one kind of stock may, by so providing in its certificate

of incorporation, confer the right to choose the direc-

tors of any class for the directors of any class or classes

to the exclusion of the others. One director of every

corporation in the state shall be an actual resident of

the state, and it shall not be necessary for more than

one director to be a resident of the state, notwithstand-

ing the provisions of any special charter or other act.

This, as alleged in the bill, is section 12 of the act of

the legislature of the state of New Jersey under and by

virtue of which the California Development Company

was incorporated. [Tr. par. IV of bill, pp. 7-8.]

Section 13 is set forth in the same paragraph of the

bill, and which provides that every corporation organ-

ized under the act shall have a president, secretary, and

treasurer, Vv^ho shall be chosen either by the directors

or stockholders as the by-laws may direct, and shall

hold their offices until others are chosen and qualified in

their stead; the president shall be chosen from among

the directors, and the secretary shall be sworn for the

faithful discharge of the duties, and shall record all the
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votes of the corporation in a book to be kept for that

purpose, and perform such other duties as shall be as-

signed to him. And then follows a provision in re-

gard to the treasurer not material in this controversy.

fXr. p. 8.] .

Section 33 of the law of New Jersey is next set forth.

It requires the corporation to keep at its principal and

registered office in the state of New Jersey, the trans-

fer books in which the transfer of stock should be regis-

tered, and the stock books, which should contain the

names and address of the stockholders, the number of

shares held by each, which shall at all times during the

usual hours of business, be open to the examination of

stockholders; and the directors are to cause the secre-

tary or other officer designated by them having charge

of such books, to make, at least ten days before every

election, after the first election, a full, true and complete

list, in alphabetical order, of all the stockholders entitled

to vote at the ensuing election, with the resi-

dence of each, and number of shares of each,

which list shall at all times during the usual

hours of business, be kept in such principal and

registered office, and open to the examination of stock-

holders, with penalties for the refusal of any officer to

permit the stockholders to examine such books, and the

provision that the books alone shall be the evidence of

who are the stockholders entitled to examine such books,

and to vote, the books and the list to be produced at the

time and place of the election, there to remain during

the election, and the neglect or refusal of the directors
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to produce the same shall render them ineligible to any

ofiice at such election. [Tr, pp. 8-10.]

Section 34 is set forth, and declares that all elections

for directors shall be by ballot unless otherwise ex-

pressly proAnded in the charter or certificate of incor-

poration. When the poll of any such election is to be

opened and closed.

Section 36 provides that unless otherwise provided in

the charter or certificate or by-laws of the corporation,

that at every election, each stockholder, whether resi-

dent or non-resident, shall be entitled to one vote in

person or by proxy for each share of the capital stock

held by him, but no proxy shall be voted on after three

years from its date, nor shall any share of stock be

voted on at any election which has been transferred on

the books of the corporation within twenty days next

preceding such election.

Section 39 provides that no person shall be a direc-

tor of any corporation issuing stock unless he shall be,

at the time of his election, a bona fide holder of some of

the stock thereof, and any director ceasing to be a bona

fide holder of some of the stock thereof shall cease to be

a director.

And it also provides that any corporation may, by

its certificate of incorporation or by-laws, determine

how many shares a person shall hold to qualify him to

be a director. [Tr. pp. lo-ii.J

The fifth paragraph of the bill alleges the incorpora-

tion of the Southern Pacific Company under the laws of

Kentucky, and having offices in the city of Los An-
geles. [Tr. p. II.]
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The sixth paragraph sets forth the principal objects

which the organizers and promoters of the Cahfornia

Development Company had in view, in the formation of

said corporation, and which was to acquire the right to

divert and ai)ply to beneficial uses, waters flowing in

the Colorado river, at a point in San Diego county,

California, near the international boundary between the

United States and the Republic of Mexico, and to con-

vey the same for irrigation and other beneficial uses, by

means of an intake, canals and ditches, to certain arable

lands lymg in San Diego coimty, near the international

boundary; and in that portion of Lower California in

the Republic of Mexico adjoining said boundary on the

south. That there is a large body of arable land in said

vicinity comprising upwards of loo.ooo acres in Lower

California, and upwards of 800.000 acres in San Diego

county, which was and is irrigable from the Colorado

river at reasonable outlay, by reason of the fact that

such lands are lower than the bed of the river, and in

large part, below the level of the sea. [Tr. pp. 11-12.]

In paragraph \'IT it is alleged that sometime in the

month of Alay, 1900, and in pursuance of the purpose

set forth in paragraph Vl, the California Development

Company acquired, by appropriation under the laws of

the state of California, the right to 500,000 miner's

inches of the water of the Colorado river, and by the

expenditure of large sums of money, constructed a head-

ing and intake for the diversion of the water, and about

70 miles of canals and ditches whereby the water was

converted and conveyed to, and became available for,

the irrigation of portions, to wit, about 500,000 acres
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of the lands mentioned; that prior to the aforesaid ap-

plication, the lands were part of an arid and desolate

desert, unproductive and valueless, and that the enter-

prise undertaken by the Development Company was so

undertaken and carried out prior to the act of congress

of June 17, 1902, authorizing the expenditure of public

moneys in aid of irrigation of arid lands, and was of

vast magnitude and created many million dollars worth

of wealth where none had existed before, and was of

great public benefit and advantage. [Tr. pp. 12-13.]

In paragraph VIII it is alleged that there was or-

g^anized, prior to the first of January, 1900, a certain

corporation known as La Sociedad de Yrrigacion y

Terrenos de la Baja California (Sociedad Anonima),

which corporation was organized under the laws of

Mexico, and that this [Mexican company had no prop-

erty or officers within the United States, or any of the

states or territories thereof, and has never submitted

itself or become amenable to the jurisdiction of the

United States, or of any state or territory thereof; that

the California Development Company, some time prior

to the 1st of May, 1900, acquired, and has ever since

been the owner of. all the capital stock of the Mexican

company; that pursuant to said purpose, the Mexican

company acquired a large tract of arable lands in Low-

er California, and part of the canal whereby the water

appropriated and diverted by the California Develop-

ment Company from said Colorado river is conducted

to said arable lands south of the international boundary

in the Republic of Mexico, and in about the month of

October, 1900, became, and still is, the owner of those
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portions of the canal lying in the said Repubhc of Mexi-

co; that by virtue of the appropriation and diversion of

the waters of the Colorado river, and the beneficial use

thereof, the California Development Company acquired,

about the year 1900, and still owns, the right to about

10,000 second feet, or about 50,000 miner's inches of

the waters of said Colorado river, and which is a prior

right and reasonably worth the sum of $1,500,000. [Tr

pp. 14- 1 5.1

That in furtherance of the purposes set forth in

paragraph VT, the California Development Company,

on or about July i, 1900, executed a deed of trust con-

veying all of its property to a trustee to secure a bond

issue of $500,000, and thereafter issued and sold its

bonds, and used the proceeds in and about said business.

and in furtherance of the said purposes. [Tr. p. 15.]

Paragraph XI alleges that the principal security for

the bonds are the water rights and heading and intake

and canals above referred to. [Tr. p. 15.]

Paragraph XII alleges that by reason of the incom-

petency of C. R. Rockwood, the engineer of the Cali-

fornia Development Company, and in the spring and

summer of 1904, silt was allov/ed to accumulate in the

intake for said water in that portion of the canal adja-

cent thereto, whereby it was difficult to divert the needed

waters from the Colorado river into the canals of the

California Development Company; that some time in

or about the month of September, 1904, the Mexican

Company caused a cut to be made in the bank of the

Colorado river, in the Republic of Mexico, and at a

place where the bed of the river was much higher than
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the said Mexican Company's canal; that the soil was

loose and unstable at said point, and the river gradually

widened a breach in its banks until it became impossi-

ble to control and manage the flow of said river. That

said intake gradually became and now is, the bed of the

entire Colorado river along and upon which the entire

waters of said river flow; that the lands irrigated by

the water appropriated are all below sea level, and much

lower than the old bed of the Colorado river, from

which said waters are taken ; and that further west-

ward is a vast area or basin lying many feet below

sea level, into which the waters were, by said new cut

and point of diversion, caused to flow, and now are flow-

ing, which said basin is known as Salton Basin. That

said waters have now covered about 400 square miles

of said basin, and are gradually raising therein. [Tr.

par. XTI, pp. 16-17.]

Paragraph XIII alleges that the Southern Pacific

Company operates a line of railway through and across

said Salton Basin, which line at some points is more

than 200 feet below sea level; that in the month of

February or March, 1905, the inflow of water from the

Colorado river to said Salton Basin began to approach

and threaten to submerge the railroad tracks of the

Southern Pacific Company at dififerent points in the

Salton Basin ; that your orator is informed and believes,

and upon such information and belief alleges, that at or

about said time, the Southern Pacific Company realized

that a continuance of such inflow into the Salton Basin

would compel it to abandon many miles of its railroad or

remove the same to higher ground, which would involve
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great expense to it, and that at or about said time that

company conceived the purpose of acquiring control of

the defendant, the Cahfornia Development Company,

upon the pretext of being interested in aiding said com-

pany in its colonization and development work, but in

reality for the purpose of making large expenditures to

protect its right of way and tracks in the name of, and

as an indebtedness against, the California Development

Company, and of saddling a large amount of indebted-

ness therefor upon said company in the form of loans

from the Southern Pacific Company. [Par. XIII, Tr.

pp. 17-18.]

In paragraph XIV it is alleged that prior thereto, the

Southern Pacific Company had repeatedly refused to

aid the California Development Company's enterprise,

though often requested, and had evinced no interest in,

or desire to, help the same, but had, on the contrary,

retarded and impeded the enterprise by grossly extor-

tionate freight charges; that said Southern Pacific

Company imposed rates for carload shipments between

the city of Los Angeles and its siding at Flowing Wells,

near the lands to which the California Development

Company vv^as desirous of attracting settlers, in excess

of the total rate charged for shipments between Los An-

geles and Chicago, and charged on shipments from

eastern points to said Flowing Wells, the through rate

from such point to Los Angeles, and in addition to the

aforesaid extortionate local rate, back again, although

the shipments were in fact dropped ofif at said Flowing

Wells en route westward. [Tr. p. 18.]
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The fifteenth paragraph alleges that at the time the

Southern Pacific Company conceived the purpose of

gaining control of the California Development Com-

pany, the said California Development Company was

in financial straits, and its credit was greatly impaired,

and its then president, A. H. Heber, had been obliged to

pledge his personal assets to obtain loans for the com-

pany; and that by reason of such financial difficulties,

said company was constrained, by its necessitous con-

dition, to accept a loan of $200,000 offered by the said

Southern Pacific Company some time in or about the

month of May, 1905; that by the terms of the loan, the

California Development Company agreed to give to the

Southern Pacific Company control of its board of di-

rectors and of all its affairs until such time as it should

repay the said loan with interest; and in addition, and

at the same time, the Southern Pacific Company got con-

trol of the majority, to wit, 6300 shares of its capital

stock by way of pledge ; that such agreement was so

worded and drawn that it became forthwith hopelessly

impossible for the California Development Company to

extricate itself from the terms thereof, and said South-

ern Pacific Company then and there became a creditor

in possession, and having complete dominion and control

over the assets of said California Development Com-

panv; that all of the foregoing and other provisions of

said agreement more fully appear from the said agree-

ment, a copy of which is then set forth. [Tr. par. XV,

pp. 19-20.]

The agreement begins on page 20, and ends on page
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It recites that the California Development Company

is desirous of borrowing from the Southern Pacific

Company $200,000, to be used in paying off certain of its

floating indebtedness, and in completing and perfecting

the canal system of the California Development Com-

pany, and of a certain corporation known as the Mexi-

can Company. That the Southern Pacific Company is

willing to loan it upon the terms and conditions fol-

lowing :

The conditions are then stated. The S. P. Company

is to loan and advance to the C. D. Com^pany and at once

pay into the treasury, the sum of $200,000, which is to

be repaid by the C. D. Company to the S. P. Company

on or before ]\Iarch i, 191 1, in instalments as follows:

$20,000 on or before March i, 1907; $30,000 on or be-

fore March i, 1908; $40,000 on or before March i,

1909; $50,000 on or before IMarch i, 1910; and $60,000

on or before Alarch i, 191 1. The deferred payments to

bear six (6%) per cent interest, which the C. D. Com-

pany agrees to pay. [Tr. pp. 20-21.]

It is next provided that to secure the loan and the

repayment of it, it is agreed that during the continuance

of the whole or any part of said loan unpaid, the S. P.

Company is to have three members on the C. D. Com-

pany's board of directors, one of whom shall be, during

said term, the duly elected president and general mana-

ger of the first party and its business. And then follow

the provisions to accomplish that result. The C. D.

Company to cause the other members of its board of

directors as then constituted, to resign, and in their

places and stead to cause to be elected three parties to
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be selected for that purpose by the S. P. Company,

which being done, the C. D. Company is to cause the

other members of the board then in CaUfornia to vote

for and elect one of the three directors so selected and

named by the said S. P. Company, as president and gen-

eral manager. That if any vacancy occurred in the of-

fice of director held by either of said persons selected

by the party of the second part, or in said office of presi-

dent, the C. D. Company was to cause such person to

be elected to said office as the S. P. Company should

designate. [Tr. pp. 21-22.]

Provided, that such president should be acceptable

—

that is, not objectionable—to at least two members of

the board other than those named by the S. P. Com-

pany.

And it v.-as further decreed that in addition to having

the right of nominating three m.embers of said board of

directors, all members shall be acceptable, that is, not

objectionable, to the vS. P. Company. [Id. p. 22.]

The president and general manager so selected should

liavc the power to name the C. D. Company's secretary,

treas!irer. attorney, superintendent, chief engineer and

consulting engineer, the parties so named to be accept-

able to at least two members of the board of the C. D.

Company other than those named by the S. P. Com-

pany. \Id. p. 22.]

To further secure the repa}mient of the monev ad-

vanced the C. D. Company was to procure certain of

its stockholders to pledge 6300 shares of its capital

stock, to be deposited in pledge for such purpose with a

trustee to be selected by the S. P. Company. The stock



-17-

not to be transferred on the books during the Hfe of the

pledge imforeclosed, but to remain in the names of the

owners who should have the right to sell and transfer

their respective interests in the same, subject to the

pledge. The pledgors were to execute to the trustee

or pledgee irrevocable powers of attorney or proxies,

giving to the trustee the right to vote the stock at all

meetings of stockholders of the C. D. Company held

after go days' default in the payment of any instalment

of the loan, or in performance of any of the first party's

agreement while said default continued. [Tr. p. 23.]

While any part of the loan remained unpaid, no divid-

ends were to be declared.

Receipts, particularly from water rentals, to be ap-

plied to the perfecting of its canals and headings of said

Mexican Company to the carrying on of its business,

and to the payments of its debts, including the loan.

[Tr. pp. 23-24.]

All moneys advanced to the Mexican Company, or

spent on its canals and headings, to be charged against

the Mexican Company on the C. D. Company's books,

to be paid back out of the sales and rentals of water, and

sales of lands in Mexico by the said Mexican Company.

The C. D. Company guaranteeing that the Mexican

Company would devote such proceeds of sales or rentals

of water, and proceeds of its lands to the repayment to

the first party of all moneys so advanced to or for it

by the first party.

As a further security that the provisions of paragraph

VI should be carried into effect and said loan be paid as

provided, the parties thereto and the Mexican Company
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at the same time of the execution of that agreement,

and as part of the same transaction, have entered into

and executed an annexed contract of even date there-

with. [Tr. p. 24.]

It was further agreed that the C. D. Company, being

the owner of nearly all the stock of the Mexican Com-

pany would cause the board of directors of the said

Mexican Company to be composed of men satisfactory

to the S. P. Company. [Tr. p. 24.]

If, at any time while any part of the loan remained

unpaid, the C. D. Company failed to elect as members

of its board of directors, the three parties named by

the S. P. Company, or to elect one of them as the gen-

eral manager, it should operate to cause and render all

the balance of the loan then unpaid to be immediately

due and payable. [Tr. p. 25.]

Then there is a provision that when the loan is paid,

the stock should be returned, the three directors named

by the S. P. Company should resign in such manner

that the directors might elect their successors, and the

C. D. Company resume the full control and manage-

ment of its affairs and business. [Tr. pp. 25-26.]

Annexed to this contract is the contract between these

two companies and the Mexican Company.

It refers to the contract between the Development

Company and the Southern Pacific Company, and the

moneys to be advanced, and it recites that it was the un-

derstanding of the parties that a large part of the money

so loaned to the C. D. Company is for the real use and

benefit of the Mexican Company, and that the loan was

being made to the CD. Company mainly because the
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Mexican Company was a foreign corporation, having

all of its properties in a foreign country beyond the jur-

isdiction of the Ignited States, and also, that the pro-

portions of the loan to be used by the C. D. Company

and the Mexican Company could not be ascertained in

advance. And also recited that at the time of the

agreement to the making of the loan, it was agreed by

the Mexican Company to guarantee the loan, and in

consideration of those promises, it does proceed to guar-

antee the loan, in accordance with the terms and pro-

visions of the contract Ijetween the S. P. and C. D.

companies; and to that end, the Mexican Company

agreed that all moneys received by it while the loan re-

mains unpaid, either from the sale of its lands or water

rights, or rights to use water, or from the rental of

water, sliould be paid as received to the C. D, Company,

to be by it used in the work of developing and perfecting

and building the Mexican Company's canals and head-

gates, and in the payment of the Mexican Company's

indebtedness, and the repayment to the S. P. Company

of the loan, and the several instalments thereof. [Tr.

pp. 27-2^.]

It agreed, also, that it would cause its board of di-

rectors to elect the president and general manager of

the C. D. Company its general manager, and to give

him the power and authority to handle or dispose of its

properties in the Republic of Mexico, with power to con-

tract and agree to furnish water for use on lands in

Mexico, at a rental of not less than fifty cents gold per

acre foot of water delivered. [Tr. pp. 28-29.]

Directs the keeping of books and accounts between
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the C. D. Company and the Mexican Company, but the

S. P. Company to be in no way concerned with the mutual

accounts between them, and also stating that the S. P.

Company was concerned only that the receipts and re-

turns from the sales and rentals of the property of the

Mexican Company should be set aside as therein pro-

vided, as security for the betterment and protection of

its canals and canal system, the payment of its debts,

and the payment of the debt and loan to the S. P. Com-

pany. [Tr. pp. 29-30.]

In paragraph XYl it is alleged that the C. D. Com-

pany had an authorized capital of $i,250,ocxD divided

into 12,500 shares of the par value of $100 each, and

that all of said stock was outstanding; that the control

and management of the affairs of the C. D. Company

is committed to a board of seven directors, and then

give? the names of those composing the board at the

time this contract was made; and then alleging that im-

mediateh^ after the execution of the contract, three of

them. Ru'=;=ell, Blaisdell and Prescott, resigned, and In-

gram, Parkyns and Randolph were chosen as directors

in their places ; and that the latter three were chosen as

the representatives of the S. P. Company on said board;

that they were at the time, and still are, agents, em-

ployees and servants of the S. P. Company, and acting

as directors for the benefit and at the behest and un-

der the direction and domination of the S. P. Com-

pany; that Randolph was chosen, and ever since has

acted, as the president of the C. D. Company in the

interests of the S. P. Company. [Tr. pp. 30-31.]



-21-

• Paragraph XVII alleges that immediately after the

execution of this contract, the S. P. Company took and

assumed full control and management of the business

and affairs of the C. D. Company, and ever since has

held, and still holds, such control and management, and

the C. D. Company has not paid, and by reason of such

control by the S. P. Company cannot pay, the obliga-

tion of $200,000 created under and pursuant to said

control so as to be able to resume the full control and

management of its affairs and business as provided by

said contract; that $150,000 of said sum of $200,000 so

agreed to be advanced was loaned and advanced to the

C. D. Company by the S. P. Company on or before July

22, 1905, and the remainder, to wit, $50,000, was loaned

and advanced on or about September 22, 1905. [Tr.

PP- 31-32.]

In paragraph XVIII it is alleged that under the pro-

visions of the contract set forth in paragraph XV, re-

quiring that the other members of the board of direc-

tors of the C. D. Company should be acceptable, that

is, unobjectionable to the S. P. Company, it was possi-

ble for the said S. P. Company to exclude, and it did

exclude from said board, all save persons who would

be subservient to the wishes and desires of said S. P.

Company. That about the 8th of August, 1905, the

S. P. Company procured the resignation of J. N. vSmith

as one of the directors, and caused C. R. Rockwood to

be made a director, and C. R. Rockwood is wholly sub-

servient to the S. P. Company. That afterwards the

S. P. Company caused C. R. Rockwood to resign, and

procured W. T. Heffernan to be elected, and that he is
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wholly subsevient to the S. P. Company. [Tr. pp. 32-

33-1

Then it is alleged that the object of the S. P. Com-

pany in entering into the agreement was the saddling

of debts for the maintenance of its right of way upon

the C. D. Company, as set forth in paragraph XII ; that

it had railroad interests of vast magnitude and import-

ance compared with its interests as creditor of the C.

D. Company: that it was indifferent to the interests of

the bondholders and stockholders of the C. D. Com-

pany, and that it is contrary to equity, and wholly in-

jurious to the rights of the bondholders and stockhold-

ers of the C. D. Company and of the complainant as

one of the stockholders, that the S. P. Company, having

other and conflicting interests of its own to conserve,

should be and continue in possession of said C. D. Com-

pany and its assets free from the control and regulation

of a court of equity, to which recei^•ers are by law sub-

jected. [Tr. par. XIX, pp. 33-34.]

It is next alleged, in paragraph XX, that since the

S. P. got control, it has made large expenditures of

money loaned and advanced to the C. D. Company for

the benefit of itself, the S. P. Company, and that the

said expenditures had not been made for the benefit of

the C. D. Compau}' or the said Mexican Company at

all, and have not benefited either or both of said com-

panies, and upon information and belief, charges the

fact to be that upwards of $300,000 had already been

expended by the S. P. Company for its own benefit, and

without benefit to the C. D. Company and the Alexican

Company, and saddled upon the said C. D. Company in
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the form of a debt to the S. P. Company. [Tr. p. 34-]

Paragraph XXI alleges, on information and belief,

that it is the purpose of the S. P. Company to so ma-

nipulate the affairs and assets of the C. D. Company that

the holdings and interests of the stockholders will be

rendered wholly valueless, and the S. P. Company pur-

poses and intends, after having eliminated the rights

and holdings of all the present stockholders of the C. D.

Company, to sell the valuable water rights of the C. D.

Company at a large price to the Reclamation Service

of the United States, and to reap all the profit and bene-

fit thereof themselves, and to the injury of all the stock-

holders of the C. D. Company, and to accomplish said

purpose by means of divers and sundry fraudulent and

unlav»^ful devices carried out through its agents and ser-

vants, the said Ingram, Parkyns, Randolph and Rock-

wood, and by virtue of its control and dominion over the

said C. D. Company and its assets and affairs under

said contract set forth in paragraph XV^. [Tr. pp. 34-

35-]

Paragraph X'XII alleges that the contract was be-

yond the powers of the C. D. Company, and amounts

to an abnegation of its corporate powers by the De-

velopment Company, and contrary to public policy, and

void; that the contract is unconscionable, and there is

reasonable ground to apprehend that if left outstanding

it will cause serious injury to the other creditors of the

said corporation and to its stockholders, and to your

orator as one of them, and that it should be ordered

surrendered up and cancelled forthwith. [Tr. pp. 35-

36.]
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Tt is next alleged that a demand on the directors of

the C. D. Company to bring this suit would be futile

and hopeless for the many reasons set forth; that the

suit is not collusive, and that it has not been brought

for the purpose of giving a federal court a jurisdiction

which it would not otherwise have. [Tr. par. XXIII,

P- 36.1

Then follows the prayer for the cancellation of the

instrument; the appointment of a receiver; and an in-

junction against the S. P. Company and its agents,

servants and employees, from enforcing or attempting

to enforce, any of the terms of the contract, or making

new or different contracts relating thereto, or making

other or further advances to the defendant C. D. Com-

pany. [Tr. p. 37.]

It is then asked that the S. P. Company be required

to account for all advances heretofore made to the de-

fendant, the C. D. Company.

And then for such other and further relief, etc. [Tr.

PP- 37-3^-]

The defendants demurred to this bill, upon the ground

that it appeared by the plaintiff's own showing, that he

is not entitled to the relief prayed for against the de-

fendants, or either of them.

2. That it appeared from the bill that the court had

no jurisdiction to hear and determine the suit.

3. That the complaint of plaintiff is wholly without

equity. [Tr. pp. 45-46.]

The demurrer was sustained on the 4th day of Sep-

tember, 1906. [Tr. p. 15.]
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The bill was dismissed on the 31st of December, 1906.

[pp. 5 1
-52.

J

The opinion of the court, pages 53-66.

The questions involved are:

1. Is the contract between tlie California Develop-

ment Company and the Southern Pacific Company ultra

vires

f

2. Can the plaintiff maintain this suit without of-

fering to restore the money which has been received

under the contract?

3. Is the plaintiff estopped to maintain this ac-

tion?

ARGUMENT.
I.

The Contract is "Not Ultra Vires.

It is not questioned that the California Development

Company had the power to borrow money, and for the

purposes therein designated, and to become bound for

its payment. If denied, there is no question that the

power did exist.

Corporations possess such powers as are expressly

granted or necessary to carry into effect the powers

granted.

Vandall v. South San Francisco Dock Co., 40

Cal. 83.

Implied powers are not limited to such as are indis-

pensable but comprise all that are necessary, in the

sense of being appropriate, convenient, and suitable for
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snch purposes, including the right of a reasonable choice

of means to be employed.

TO Cyc. 1 096- 1 097.

And every corporation other than public corpora-

tions, which may require the use of money for carrying

out its purposes, has an implied and incidental power to

borrow money and give the customary evidences of debt

and the customary security.

10 Cyc. iioi.

That part of the contract then, which relates to the

loans, terms, and time of payment, are within the powers

of the California Development Company.

It is said that the bargain for the control of the cor-

poration is ultra z'ircs, and it is for the purpose of estab-

lishing that proposition that the provisions of the New
Jersey law are set forth, but the statutes of Xew Jersey

contain nothing which is not common to the laws of the

states generally. In this state, the corporate powers,

business and property of all corporations formed under

those laws must be exercised, conducted, and controlled

by a board of not less than five directors to be elected

from among the holders of stock, etc.

C. C, sec. 305.

Sec. 12 of the Xew Jersey statutes, set forth in the

bill, declares

:

"The business of every corporation shall be managed

1)v its directors who shall respectively be shareholders

therein."

The principle announced in both statutes is the same.

But the contract here does not provide that the business
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shall not be managed by the board of directors, but it

relates entirely to the composition of that board. The

board cannot turn over the control of the corporation

and its affairs except to a very limited extent to other

people, but this contract does not provide for turning

it over to anybody at all, except directors.

In Rider Life Raft Co. v. Roach, 97 N. Y. 378, the

contract which was the subject of controversy was en-

tered into betvreen the defendants as parties of the first

part, and all the stockholders of the Raft Company

and the company itself as parties of the second part,

and it was agreed in substance that the parties of the

second part were to give the parties of the first part

three-eights of the capital stock of the company, two of

the trustees were to resign,and the defendants to take their

places; that the defendants were to promote the general

interests of the company, furnish means to carry on the

business, and to have the entire control of the business

for the full term of the patent belonging to the com-

pany, and that the accounts were to be made up every

six months when the profits were to be divided and

paid.

It was claimed that this contract was ultra vires.

The court said:

"If the objection urged is at all available, it should

be made to appear by satisfactory proof that the con-

tract in question was in violation of the charter of the

plaintiff. Although the contract provided that the de-

fendants were to act as trustees, it is not manifest that

they \\'ere not made such according to the usual course

followed in selecting those officers, and that they con-
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tinned to act in that capacity according to law during

the time they had the management and control of the

affairs of the company. It cannot, therefore, be said

that the contract was void upon the ground that it con-

tained provisions in violation of the charter of the com-

pany, and that the defendants were acting without any

authority whatever. In the absence of proof showing

a want of authority or a violation of the plaintiffs

charter, the claim that the contract was ultra vires can-

not be upheld. Every presumption is in the contrary

direction.

''Another complete and perfect answer to the objec-

tion urged is that the defendants, having reaped the

benefits arising under the contract, cannot, under the

plea of ultra zircs, seek to defraud the other parties.

Even although it may have been made without express

authority, the contract must be allowed to stand as the

plainest rules of good faith demand."

Citing Castle v. Lewis, 78 N. Y. 131.

"The rule is well settled that the plea of ultra vires

should not, as a general rule, prevail whether interposed

for or against a corporation, when it would not advance

justice, but, on the contrary, would accomplish a legal

wrong."

Citing Whitney Arms Co. v. Barlow, 63 N. Y.

62; 20 Am. Rep. 504;

Atlantic State Bank v. Lavery, 82 N. Y. 291.

The bill in this case shows that the money was neces-

sary, and that the California Development Company

could not get it unless it would agree that the creditor
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furnishing it should have some voice in the disburse-

ment of th^it mone}^ The Salton Sink had been turned

into a lake by the overflow of the waters of the Colora-

do river. It meant the destruction of the California De-

velopment Company's property as well as the property

of others, unless those waters were shut out. The dif-

ficulties encountered and the expenditures which became

necessary to perfect that purpose are matters of pub-

lic history. The company was then, as the bill shows,

in debt, and it needed money for two laudable purposes,

one to pay creditors—the other to preserve its own and

others' property.

No one doubts that stock may be pledged to. secure a

debt, and the pledgee has a right to vote on the pledged

stock where he is registered as a stockholder.

2 Cook on Stockholders, sec. 468, p. 948,

And he says at another place

:

"A pledgor of stock is entitled to vote upon it in all

cases where the stock continues to stand on the books of

the company in the name of such pledgor. And even

where the pledgee has caused the stock to be transferred

into his own name, as by law he is allowed to do, it has

been held that the pledgor may demand the right to

vote at elections, and that upon proof of the facts the

inspectors of election must allow the pledgor to vote the

stock.

'Tt must be conceded, however, that the established

rule is to the contrary. Where the stock is transferred

to the pledgee on the books of the company, the cor-

poration is not bound to allow the pledgor to vote, al-

though a court of equit}- may have power to compel
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the pledgee to give the pledgor a proxy.'^

2 Cook on Corporations, sec. 612, pp. 131 5- 131 6.

Where the stock is transferred to the pledgee on the

books of the corporation, we submit that the law is that

the pledgee has the absolute right to vote it.

Only those who are the owners of stock in their own

names on the stock books of the corporation at least

ten days prior to the election can vote as stockholders

under the law of this state.

C. C. sec. 312.

But whatever may be the law arising merely from

the fact of a pledge and transfer on the books of a

corporation, there is no question whatever that the right

to vote the stock may be given by the owner to the

pledgee.

The bill in this case shows that there was to be trans-

ferred to the Southern Pacific Company 6300 shares of

the stock of the California Development Company as se-

curity for the moneys advanced, and that 6300 shares

constituted a majority of the whole number, the whole

number being 12,500. Having the voting power of a

majority of stock, the Southern Pacific could elect a

majority of the board, and this, too, by a transaction

which had nothing illegal in it.

Thompson says that an advance of money made to a

corporation on condition that the person or corporation

making the advance be allowed to name a majority of

the directors, and thus control the corporate organiza-

tion, is not fraudulent in law, and the circumstances may

exist where such a condition will be deemed no more than



- 31

a reasonable security to the person making the ad-

vance.

5 Thompson on Corporations, sec. 6182; citing

Kitchen v. St. L. etc. R. Co., 69 Mo. 224, 242.

The conditions prescribed in this bill were amply suf-

ficient to warrant the Southern Pacific Company in de-

manding just such a deal. While part of the money

was to pay debts, other parts to be advanced were in

controlling the waters of the Colorado river, and the

success of that enterprise was as essential to the se-

curity of the Southern Pacific Company, as it was to

the preservation of the property of the C. D. Co. That

the Southern Pacific Company, with its trained engin-

eers, should have a voice, and even a controlling voice,

in the plans of the works to secure their protection and

the execution of those plans, was quite reasonable and

essential to its security.

Again, though it is held that while a corporation is

a going concern and prosperous, it has no right to part

with all its property and thus render it unable to achieve

the objects of its creation, still where the business can-

not be operated properly, and in order, to avoid finan-

cial ruin, it may do so.

10 Cyc. 1138, 1139;

Miners' Ditch Co. v. Marks, ct al, 37 Cal. 543.

There are other cases which have been decided, which

in principle seem not distinguishable from the one be-

fore the court. Thus, that stockholders holding a part

of the stock of a corporation may enter into an agree-

ment between them for the purpose of securing the con-
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trol of the management and business policy of a railway

company, and for that purpose may combine the stock

held so that it should be voted as a unit for the period

of five years, has been held valid in

Smith V. San Francisco etc. Ry. Co., 115 Cal.

particularly,

115 Cal. 589-608.

This case was affirmed. 115 Cal. 611.

It has also been held that persons forming a corpora-

tion may agree among themselves concerning the is-

suance of stock and the general management of the

business of the company, and such agreements are valid

and are held to be enforceable by the courts.

Chater v. San Francisco Sugar Refining Co., 19

Cal. 220. 230-237;

and on the validitv of such ao'reements.

Id. 246-248.

Restrictions may be made upon the voting of stock

by contracts among the stockholders.

Williams v. Ashurst Oil etc. Co., 144 Cal. 619,

624-625.

See also,

Stokes v. Continental Trust Company of the

City of New York, 91 X. Y. Supp. 239.
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11.

If the contract is ultra vires, the plaintiff

cannot maintain this action.

Contracts of corporations may be ultra vires in part

and valid in part.

lo Cyc. 1
1 50; citing

Grand Gulf Bank v. Archer, 8 Sm. & M. (Miss.)

151;

Farmers etc. Bank v. Harrison, 57 Mo. 503.

But even if ultra vires, yet where the corporation has

received and retains the fruits of the contract, all par-

ties are estopped to question the transaction.

10 Cyc. 1
1
56-1

1 57.

The Supreme Court of the United States, in the case

of Ohio & Miss. Ry. Co. v. McCarty, 96 U. S. 258, 24

L. Ed. 693, 695-696, said:

"The doctrine of ultra vires, when enforced for or

against a corporation, should not be allowed to prevail

where it would defeat the ends of justice or work a

legal wrong."

Many cases are cited, including that of

Morris &- E. R. Co. v. R. R. Co., 29 N. J. Eq. 542.

And the rule thus laid down by the Supreme Court

is repeated in many cases in which the question is rais-

ed in every conceivable way. We cite only a few

:

Bradley v. Ballard, 55 111. 413, 8 Am. Rep. 656, 657-

660, in which case it is said:

"It is said by counsel for complainant that a corpora-

tion is not estopped to say, in its defense, that it had



not the power to make a contract sought to be enforced

against it for the reason that, if thus estopped, its pow-

ers might be indefinitely enlarged. While the contract

remains unexecuted on both sides, this is undoubtedly

true, but when, under cover of this principle, a corpora-

tion seeks to evade the payment of borrowed money, on

the ground that, although it had power to borrow

money, it expended the money borrowed in pros-

ecuting a business which it was not authorized to prose-

cute, it is pressing the doctrine of idfra vires to an ex-

tent that can never be tolerated, even though the lender

of the money knew that the corporation was transacting

a business beyond its chartered powers, and that his

money would be used in such business, provided the

business itself was free from any intrinsic immorality

or illeo'alitv.

"Neither is it correct to say that the application to

corporations of the doctrine of equitable estoppel, where

justice requires it to be applied, as, when, under a claim

of corporate powder, they have received benefits for

which thev have refused to pay, from a sudden discov-

ery that they had not the powders they claimed, can be

made the means of enabling them indefinitely to extend

their powers. If that were true, it would be an insuper-

able objection to the application of the doctrine, even

for the purpose of preventing injustice in individual

cases. But it is not tru.e. This doctrine is applied only

for the purpose of compelling corporations to be hon-

est, in the simplest and commonest sense of honesty,

and after whatever mischief may belong to the per-

formance of an act, nJfra vires, has been accomplished.
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But while a contract remains executory, it is perfectly

true that the powers of corporations cannot be extend-

ed beyond their proper limits, for the purpose of enforc-

ing a contract. Not only so, but on the application of a

stockholder, or of any other person authorized to make

the application, a court of chancery would interfere and

forbid the execution of a contract ultra vires. So, too,

if a contract, ultra vires, is made between a corporation

and another person, and, while it is yet wholly unexecut-

ed, the corporation recedes, the other contracting party

would probably have no claim for damages. But if such

other party proceeds in the performance of the contract,

expending his money and his labor in the production of

values which the corporation appropriates, we can never

hold the corporation excused from payment on the plea

that the contract was beyond its powers."

Id. 657, 658.

The court then states a supposed case, and then says

:

"In cases of such character, courts simply say to cor-

porations, you cannot, in this case, raise the question of

your power to make the contract. It is sufficient that

you have made it, and by so doing have placed in your

corporate treasury the fruits of others' labor, and every

principle of justice forbids that you be permitted to

evade payment by an appeal to the limitations of your

charter.

"We are aware that cases may be cited in apparent

conflict wath the principles here announced, but the ten-

dency of recent decisions is in harmony with them.

While courts are inclined to maintain with vigor the

limitations of corporate action, whenever it is a ques-
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tion of restraining the corporation in advance from

passing beyond the boundaries of their charters, they

are equally inclined, on the other hand, to enforce

against them contracts, though ultra vires, of which

they have received the benefit. This is demanded by the

plainest principles of justice."

Id. 658-659.

x\nd here a large number of cases are cited.

Carson City Savings Bank v. Carson City Ele-

vator Co., 90 Mich. 550; 30 Am. St. 454, 457.

The court quotes and applies to that case the language

of the Supreme Court of the United States, which we

have before referred to.

"The plea of ultra vires should not, as a general rule,

prevail, whether interposed for or against a corpora-

tion, when it would not advance justice, but on the con-

trary, would accomplish a legal wrong."

And see the cases cited.

Holmes & Griggs Mfg. Co. v. Holmes & Wessell

Metal Co., 24 Am. St. 448, 452-453;

Sherman Center Town Co. v. Morris, 43 Kan.

282; 19 Am. St. 134, 135-136.

At the place cited, the court there said:

"After a corporation has enjoyed the benefit of a con-

tract, or other arrangement, made in good faith with

any of its regular agents, it is but fair that every rea-

sonable presumption should be made in order to hold

the transaction binding upon the company. Under these

circumstances, the acquiescence of the shareholders may

often be presumed."

Citing 2 Morav/etz on Corporations, sec. 632.
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Here, we do not have to presume the acquiescence of

the shareholders. The holders of the majority of stock

were required to put up their stock as a pledge for the

payment of these advances, and presumably they have

done so, and hence, must have acquiesced in the con-

tract. Holt himself, whether he was or not one of those

stockholders, does not pretend ignorance of the contract

from the beginning, and he did acquiesce in it. We
quote from the case last cited:

"While an executory contract made by a corporation

without authority cannot be enforced, yet where the

contract has been executed, and the corporation has

received the benefit of it, the law interposes an estop-

pel, and will not permit the validity of the contract to

be questioned."

19 Am. St. 136.

"W^here a contract results to the benefit of a corpora-

tion, very slight evidence of acquiescence or applica-

tion will be sufficient to give it validity."

Id. 136.

In Jemison v. Citizens Savings Bank of Jefiferson, 122

N. Y. 135, 19 Am. St. 482, the action was brought to

recover commissions upon a contract, and for money

claimed to have been expended by the defendant on the

purchase and sale of cotton futures. The court there held

the contract to be ultra vires, and they referred to the

general principle that corporations have only such pow-

ers as are expressly granted, or those necessarv to the

exercise of those powers, and to the rule that persons

dealing with the corporation are chargeable with no-
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tice of its powers and the purposes for which it was

formed, and after saying that an act may be malum in

se or malum prohibitum, or an act may not be immoral

or prohibited by any statute, and still it may be in excess

of the powers vested in the officers of a corporation, un-

authorized, and prejudicial to the stockholders, said:

"In either case, the plea of ultra vires should pre-

vail, unless it would defeat justice or accomplish a legal

wrong."

19 Am. St. 484-485.

And further

:

"It is contended that the defense of ultra znres is not

available in this case for the reason that the contract

had been fully executed, and that the defendant is es-

topped from setting up the defense.

"In the case of Whitney Arms Co. v. Barlow, 6^ N.

Y. 62, the plaintiff was a corporation organized for the

purpose of manufacturing every variety of fire-arms

and other implements of war, and all kinds of machinery

adapted to the construction thereof. It entered into a

contract with the American Seal Lock Company to man-

ufacture and deliver ten thousand locks. The locks

having been delivered, it was held that the contract was

fully executed, and that the plea of ultra vires would

not prevail as a defense to an action brought to recover

the contract price. We do not question the rule thus

invoked. It has been repeatedly declared in other cases,

as, for instance, in Parish v. Wheeler, 22 N. Y. 494,

in which it was held that a railroad company, having

purchased and received a steamboat, could be com-

pelled to pay for it, although the power to purchase such
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boat was not included in its charter. But this doctrine has

no application to executory contracts which are sought

to be made the foundation of an action, or to contracts

that are prohibited as against public policy, or im-

moral."

19 Am. St. 486.

Smith V. Ferries & C. H. Ry. Co., 51 Pac. 710, has

much bearing upon this particular question. In that

case, there was no decision by the Supreme Court, be-

cause one of the judges was disqualified, and the re-

maining six were equally divided. But they did not dif-

fer upon many of the principles which were there in-

volved. Among others, Mr. Justice Garoutte, in his

opinion on page 711, said that bonds issued contrary to

the provisions of sec. 309 of the Civil Code, were not

void, though this point was ruled largely upon the case

of Underbill v. Improvement Co., 93 Cal. 300.

But Justice Garoutte shows very clearly that he would

have reached the same conclusion without it, and this

largely, because where the bonds had been issued and

sold, purchased in good faith, a corporation ought not

to be allowed to question it.

51 Pac. 714.

This suit was brought by a stockholder ; the arrange-

ment which was called in question w^as: Two corpora-

tions agreed to organize another and transferred their

property to the new corporation and took its stock in

payment therefor, the plaintifiF having received his pro-

portion of the stock. He was claiming that that tran-

saction was ultra vires, but said Mr. Justice Garoutte

:
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"There is no principle of equity which would allow

this plaintifT to attack that transaction. He does not

propose to do the fair thing. He asks the court directly

by the prayer of his bill to give him all the benefits which

his corporation secured by the trade, and to relieve him

from every burden assumed. He wants to retain all

the propertv received from the other two corporations,

and at the same time have the defendant corporation's

issue of stock and its assumption of the bonded indebted-

ness both declared void. If the corporation was here

as plaintifT asking such relief, it would present a spec-

tacle not pleasant to the eyes of a court of equity; and

yet a corporation has no heart and no soul, and there-

fore niay not always appreciate what is exact justice be-

tween man and man. It surely follows that this sight

is no more pleasant for equity to behold when pre-

sented by a living, breathing plaintiff. At this point an-

other reason at once presents itself why the issue of

stock by tlie defendant corporation should not be de-

clared void and fictitious. It was issued in pursuance of

a contract, as part of an immense business transaction,

and as part of the consideration for the transfer of vast

property interests. That transaction is one and insep-

arable. It must stand or fall altogether. And that is-

c;ue of stock cannot be set aside and canceled unless the

whole transaction is set aside and canceled. The bur-

dens and benefits are inseparably connected. To hold

otherwise would sanction injustice and dishonesty, and

no court vrill be found to so declare."

"I Pac. 716.
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Chief Justice Beatty delivered the opinion for the

reversal, commencing on p. 718.

In ^Nfain v. Casserlv, 67 Cal. 127, it was held that a

corporation is liable on its promissory note, the con-

sideration of which it has received and retained, although

the note was executed in pursuance of a contract ultra

znres.

In Kennedy v. Savings Bank, loi Cal. 495, 497. the

court said:

"The defense of ultra vires is looked upon by courts

with disfavor whenever it is presented for the purpose

of avoiding an obligation which a corporation has as-

sumed merely in excess of the powers conferred upon

it, and not in violation of some express prohibition of the

statute. Courts are inclined to treat the corporation

as estopped from setting up this defense in all cases

where it has received and retains the benefit of the

transaction, and seeks by this plea to avoid its correla-

tive obligation."

In Kidish v. Garden City Equitable Loan & Bldg.

Assn., 151 111. 531, 42 Am. St. 256, 262, the court said:

"On this point that the decree of foreclosure is too

large, the argument proceeds upon the assumption that,

in an action upon a contract ultra znres for money loan-

ed, the lender can only recover the sum actually bor-

rowed, and, therefore, in this case, the borrowers were

entitled to credits for interest and dues paid. We are

aware of no such rule of law. The contract, if enforce-

able at all, is to be enforced as the parties made it, and

its terms and provisions must govern their rights. If
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void, then, of course, no recovery whatever can be had

upon it."

And in the note, it is said

:

"The plea of ultra inres cannot be availed of to de-

fend against an obligation incurred when the contract

has in good faith been performed by the other contract-

ing party and the benefit received by the party urging

the plea."

Linkauf v. Lombard, 137 N. Y. 417, 33 Am.

St. 743.

And see the entire note.

See this case of Linkauf v. Lombard, 33 Am. St. 750.

"The modern tendency is to relax the ancient rigor

of the doctrine of ultra vires as applied to the contracts

of private corporations. The doctrine is held to have

no application in favor of corporations for wrongs com-

mitted by them. * * * 'The law', it is said, 'never sus-

tains the defense of ttltra vires out of regard for the

corporation. It does so only where the most persuasive

consideration of public policy is involved'."

Wright V. Hughes, 119 Ind. 324, 12 Am. St. 412.

"A liberal application of the doctrine is generally ap-

proved, and it is held that the plea of ultra vires should

not, as a general rule, prevail, whether it is interposed

for or against a corporation, when it would not advance

justice, but, on the contrary, would accomplish a legal

wrong."

The above has been quoted from a note to the case of

the Assignment Mutual etc. Ins. Co., 70 Am. St. 149,

the part quoted being the note, p. 159.
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This note treats of this doctrine of ultra vires in all

of its various aspects.

In State of Indiana v. Woram, 6 Hill (N. Y.) 33, the

transaction involved in the controversy was a somewhat

peculiar one. The state of Indiana has exchanged its

credit, to the amount of S6o,ooo, for the credit of the

Staten Island Whaling Company, backed up by the un-

dertaking of the defendants. The company having made

default, the defendants are unwilling to pay, and the

question is upon their liability.

Among other things, the court said:

''Another obiection to the second and third sets of

counts is, that the vStaten Island Whaling Company has

no power by its charter to purchase or deal in state

bonds. It was incorporated for the purpose of engaging

in the whale fishery, and in the manufacture of oil and

spermaceti candles, and has only such general powers

as are incident to all corporations. * * * I agree with

the counsel for the defendants that this company has

no authority to purchase or deal in these bonds. But

since the decision in Moss v. The Rossie Lead Mining

Co., 5 Hill 137, I do not see that a corporation can ever

avoid its obligation on the ground that it was given

for property which the corporation was not authorized

to purchase. And if the company was bound, t see no

reason whv the defendants should not also be bound by

the contract."

In Manchester & L. R. R. v. Concord R. R., (N. H.)

20 Atl. 383, the court, among other things, said

:

"The first plea avers that the contracts between the

parties, under which the defendant went into and re-
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tained the possession and management of the plaintiff's

road for more than 30 years, were wholly beyond the

corporate power of either party to make or to ratify, and

that therefore the defendant should be hence dismissed

with its costs and charges. In other words, not deny-

ing that it has received the full benefit of the performance

of the contract by the plaintiff, the defendant says that

it should in equity be permitted to retain the benefit and

property so acquired, and be dismissed with costs, be-

cause it was not empowered by its charter to perform

what it promised the plaintiff in return. The demurrer

to this plea is sustained. The defense set up is so repug-

nant to the natural sense of justice, so contrary to good

faith and fair dealing, and so opposed to the weight of

modern authority, that it need only be said that, in

equity at least, neither party to a transaction ultra vires

simply will be heard to allege its invalidity while re-

taining its fruits. However the contractual power of

the defendant may be limited under its charter, there is

no limitation of its power to make restitution to the

other party whose money or property it has obtained

through an unauthorized contract, nor as a corporation,

is it exempted from the common obligation to do justice

which binds individuals, for this duty rests upon all

persons alike."

20 Atl. 383-384.
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TTT.

Even if the contract be nltra vires and snoli

that it may be set aside, it cannot be done ivith-

out restoring that which has been received nnder
it, and this estoppel applies to a stockholder as

well as the corporation.

In Chetwood v. California Natl. Bank, 113 Cal. 414,

425, the court said:

"It may, therefore, properly be regarded as a suit

brought on behalf of the corporation, and the share-

holder can enforce only such claims as the corporation

itself could enforce. Moreover, the essential character

of a cause of action belonging to a corporation remains

the same, whether the suit to enforce it be brought by

the corporation or by a shareholder. Thus, a legal right

of action would not be treated as an equitable one, or

become governed by the rules applicable to ecjuitable

causes of action as to limitations, etc., because a share-

holder has brought suit in equity to enforce it on be-

half of the company."

Laches will deprive a shareholder of the right to

equitable relief in a stockholder's action.

Wills V. Porter, 132 Cal. 516, 521, 522.

That case clearly implies, too, that he must restore

the consideration.

In these cases, as in others, the shareholders will, by

unreasonable delay in bringing their action, lose their

right to relief in equity.

10 Cyc. p. 971.

See the cases cited in Note 25.
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And in the application of this doctrine, it can make no

difference that the act complained of was ultra vires in

the sense of being beyond the powers of the corpora-

tion itself.

10 Cyc. Q71, and see cases cited in Note 26.

See also,

10 Cyc. par. 16, p. 971, and Note 31.

"The doctrine of laches in this relation is analogous

to the doctrine of estoppel in pais. The meaning is that

if a shareholder intends to treat an act of the corpora-

tion as illegal, and to hold the directors personally an-

swerable, he must tell them so. He cannot stand by and

see it done, objecting to it on other grounds, and then

hold them responsible for reasons not alleged in opposi-

tion at the time."

10 CyC. gyi.

And the case would be still stronger if he stands by

and makes no objection at all.

Ag3.m,

*'So the principle already referred to, which prevents

either party to a contract which is beyond the power of

the corporate party from disaffirming it without restor-

ing what he has received under it, operates not only

against the corporation, but against its shareholders;

so that when they sue in its right to set aside and can-

cel an ultra 7'ires mortgage of its propert}^ made for

monev lent to it. they must, in order to succeed, offer

to return the money."

10 Cyc. 1 160;

Wright V. Hughes, 12 Am. St. 412, 416.

We quote the following

:

,
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"The ])laintiffs having come into a court cf equity

to avoid a transaction which at the most was only void-

able, they must, in order to obtain any standing, offer to

do equity. It is not equitable to ask a court of conscience

to avoid a mortgage given to secure borrowed money

without offering to return the money which has been

received. Having received the full benefit of the con-

tract, it would now be a glaring injustice to allow those

representing the corporation to set it aside and retain

the benefit by sustaining their contention that the loan

was ultra vires, especially as this doctrine only concerns

the corporation in its relations with the state and with

its stockholders, and is never entertained where it will

injure innocent third persons."

12 Am. St. 416-417.

"Although a contract may be ultra vires, a court of

equitv will restrain a corporation from recovering pos-

session of propertv which has passed thereunder with-

out due process of law and the return of the considera-

tion paid."

Atlantic & Pac. Telegraph C. v. Union Pac. Ry.

Co., I Fed. 145.

Tn that case. Judge McCrary held that the contracts

were void. And after so holding, he says

:

"This brings me to the question whether the railroad

company can be permitted to rescind the contract, and

on its own motion to take possession of the lines, of-

fices and property, without first returning the consid-

eration received therefor from the plaintifif. * * * N'o

case has been cited in argument, nor have I been able to
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find one, which holds that a court of equity, having

jurisdiction of the parties to, and the subject-matter of,

an illegal contract, should require one of such parties

to give up what he has received under it, without re-

quiring the other to do the same thing. Many cases hold

that a corporation which has made a contract ultra vires,

which has not been fully performed, is not estopped

from pleading its own want of power when sued upon

such contract; but that doctrine does not apply to a

case where a party comes into a court of equity and,

while retaining all that he has received upon such a

contract, asks to be permitted to retake what he has

parted with under it. I take it there is nothing in the

law, as there is certainly nothing in the principles of

equity, to estop the court from saying that the obliga-

tion to return the property transferred under these con-

tracts is mutual, and shall not be enforced against one

of the parties without being at the same time enforced

against the other. As the parties and the subject-mat-

ter are now before the court, it is the duty of the court,

as far as possible, to place them in statu quo. It has been

held that even in cases at common law a contract ultra

vires, made between a corporation and another person,

and under which the corporation has received value,

wdiich it retains, will be so far enforced as to estop the

corporation from reftising payment on the ground of its

ov\'n want of power."

T Fed. 752-755-

In New Castle Northern R. Co. v. Simpson, 23 Fed.

214, the court ruled that where, sitting in equity, the

court had, at the instance of a railway company, set
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aside a construction contract, as ultra vires, the corpora-

tion must account for Ijcnefits received for partial per-

formance, and the contractor was not to be put off with,

a bare reimbursement of his actual outlay, but was en-

titled to receive for what he had done such compensa-

tion as any other railroad contractor could recover

therefor, in the absence of express agreement as to

price, and furthermore, that the corporation was justly

chargeable with interest on the amount due the con-

tractor when the work was stopped.

And as we have already said, the same doctrine ap-

plies to a stockholder when suing for the benefit of a

corporation ; it is as though the corporation itself were

suing.

In Garretson v. Pacific Crude Oil Co., 146 Cal. 184,

the suit was by a stockholder on behalf of the corpora-

tion to set aside stock issues. In that case, at the con-

clusion, the court said:

"We do not think the plaintiff has made a case which

would warrant the court in canceling the shares given

in payment for the leases, and at the same time allow

the corporation to retain the consideration, and plain-

tiff does not offer to restore the leases. Plaintiff is

seeking equitv for the benefit of the corporation while

whollv failing to do equity or requiring the corporation

to do equity."

146 Cal. I go.

It is su1)mitted that these cases are conclusive upon

all of these propositions: i. The ])laintiff is guilty of

laches. 2. The corporation cannot avoid a contract on

the o-round of idfra vires while it retains all of the bene-
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fits accruing to it under that contract. 3. The stock-

holder stands in place of the corporation and cannot

maintain such a suit without offering to restore.

IV.

The plaintifp is estopped by his conduct from
maintaining: this action.

Under the contract, the Southern Pacific Company

had agreed to advance $2Cxd,ooo. [Tr. pp. 20, 21.]

And the hill shows that of that amount, $150,000 had

been loaned and advanced on or about July 22nd, 1905,

and the remaining $50,000 on or about Sept. 22nd. 1905.

[Par. XVII of the Bill, p. 31, 32.]

The bill was filed Feb. 12th, 1906. [Tr. p. t,S.]

It does not appear by tlie bill that the plaintiff was

ignorant of the contract at the time it was made and

bv his own showing, he has seen the contract made, the

monevs advanced under it to the full amount of the con-

tract and more, and then months afterwards, commences

this suit to vacate and set aside the contract without of-

fering to restore any part of that which the corpora-

tion had received, and he does this in a suit which, in

legal contemplation and eff'ect, is the suit by the cor-

poration.

These propositions are not avoided by the allegations

of paragraph XX, that the S. P. Company has made

large expenditures of money loaned and advanced to

said California Development Company under the con-

tract set forth in paragraph X\' for the benefit of it-

self, and that said expenditures have not been made for

the benefit of the C. D. Company or the Alexican Com-
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pany. and have not benefited either or both of said

companies, and on information and behef that upwards

of three hundred thousand dollars had been expended

by the S. P. Company in the above way for its own bene-

fit and without benefit to the others. [Par. XX, p. 34.

Tr.l

V\'e are nowhere advised how much money had been

expended all together, and this paragraph does not

state that all the moneys expended were for the bene-

fit of the S. P. Company and not for the other com-

panies. Besides, the allegations themselves are of no

consequence whatever. It had been alleged that the

whole $200,000 had been loaned and advanced to the

C. D. Company. [Tr. p. 32.]

7\nd the mere opinion of the complainant in this ac-

tion that any part of tJiose expenditures were for the

benefit of the S. P. Company and not for the other com-

panies, is no allegation at all. The facts of what the

moneys were expended for and how naaiip^they benefited

the S. P. Company and not the other companies should be

stated, and the demurrer does not admit any such al-

legation, for it is only facts well pleaded that are ad-

mitted by demurrer.

I Foster's Fed. Pr., sec. 106;

Dillon V. Bernard, 21 Wall. 430, 22 L. Ed. 673,

677, 1st column;

U. S. V. Ames, 99 U. S. 35, 25 L. Ed. 295, 301,

1st column;

Interstate L. Co. v. Maxwell L. Co., 139 U.

S. 569, 35 L- Ed- 278,282;

Cornell v. Green, 43 Fed. 105, 107.
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The opinion of the court will be found in the tran-

script, pp. 52-66, and upon the authorities already cited

in this brief and upon the opinion of the learned judge

of the court below, we submit that the judgment should

be affirmed.

J. S. Chapman,

Eg. S. Ive:s,

J. W. M'cKlNLEY,

E. A. MEsiiRVE.
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Solicitors for Respondents.
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